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District Court for the District of Alaska, Division

No. 2.

THE UNITED STATES OF
AMERICA

vs.

E. J. HICKEY.

Indictment.

E. J. Hickey is accused by the grand jury of the

District of Alaska, Division No. Two, by this indict-

ment, of the crime of assault with a dangerous

weapon, committed as follows: The said E. 0.

Hickey, on the 1st day of October, nineteen hundred

and five, in the district aforesaid, being armed with

a dangerous weapon, to wit : a firearm known as a re-

volver, did wrongfully, unlawfully and feloniously

commit an assault upon the person of E. E. Powell,

by striking, beating and wounding him, the said E.

E. Powell, with said dangerous weapon, contrary to

the form of the statute in such case made and pro-

vided, and against the peace and dignity of the

United States.

Dated at Nome, in the district aforesaid, the 4th

day of October, nineteen hundred and five.

JNO. J. REAGAN,

Act'g District Attorney.

Witnesses examined before the grand jury : A. M.

Powell, E. E. Powell, W. B. Eaton, Andrew Oleson.
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[Endorsed] : Original. No. 434—Grim. District

Court, United States, District of Alaska, Second Di-

vision. The United States vs. E. J. Hickey. Indict-

ment. Assault with a dangerous weapon. A True

Bill. E. B. Fulton, Foreman. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 6, 1905. Jno. H. Dunn,

Clerk. By , Deputy Clerk. Jno. J. Reagan,

Actg. U. S. Attornej^ Recorded Vol. 2, Indictments,

p. 66. McB.

In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, Be-

gun and Held at the Town of Nome, in Said Dis-

trict and Division, Sept. 25, 1905.

Saturday, Oct. 14, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

UNITED STATES

vs. ' No. 434—C.

E. J. HICKEY.
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Trial.

This (^ause came on regularly for trial before the

Court and a jury, Asst. U. S. Attorney John J. Rea-

gan appearing for the prosecution, and Geo. D. Scho-

field and R. B. Milroy for the defendant.

The impaneling of a jury was proceeded with, and

after six jurors had been chosen, the names in the

jury-box becoming exhausted, the Court ordered that

a venire issue for seven persons to serve as petit ju-

rors, venire returnable at 11 :40 A. M., to which time

the Court took a recess.

At 11:40 A. M. the venire was returned served

upon the following-named persons : C. A. Ferrin, J.

A. Westby, J. L. Westley, J. M. Streeton, L. C. Wyn-

egar, R. T. Chestnut, and P. H. Watt. The persons

served all answered present at roll-call, and there-

after the names were placed in the jury-box and the

jury completed and sworn to try the case of the U.

S. vs. E. J. Hickey as follows: M. E. Kerr, C. H.

Leedy, B. R. Holden, W. H. Cross, B. T. Smith, Geo.

T. Watson, J. W. Downing, J. A. Westby^ J. L. West-

ley, J. M. Streeton, L. C. Wynegar, and R. T- Chest-

nut.

Court then adjourned until 2 P. M.
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2 P.M.

UNITED STATES

vs. No. 434^C.

E. J. HICKEY.

Trial (Continued).

Roll-call of jurors and trial resumed. Counsel for

the defendant requested that the Court instruct the

jury in writing. Thereafter the case was stated to

the jury for the prosecution by Asst. U. S. Attorney

J. J. Reagan, and for the defense by R. B. Milroy.

At the conclusion of the statement of the case for the

defense, a motion for a verdict on the statement of

the defense by Asst. U. S. Attorney was overruled

by the Court. Witnesses were sworn and examined

as follows : Fr the plaintiff : E. E. Powell, O. M. Pow-

ell, Dr. H. S. Moore, Andrew Olson and W. B. Eaton.

Plaintiff rested.

Witnesses sworn for the defense, as follows : E. J.

Hickey, the defendant, Fred Sime, John Todd.

Thereafter court adjourned until 8 P. M.
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In the District Court in and for the District of

Alaska, Second Division.

Terni Minutes, Special September, 1905, Terai of

Said Court Begun and Held at the Town of

Nome, in Said District and Division, Sept. 25,

1905.

Monday, Oct. 16, 1905, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

UNITED STATES

vs. No. 434^0.

E. J. HICKEY.

Trial (Continued).

Roll-call of jurors and trial resmned. William

Johnson was sworn for the defense, and thereafter

E. J. Hickey was recalled and the defense rested.

REBUTTAL:

E. E. Powell was called in rebuttal and the prose-

cution rested and the testimony closed.
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UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Trial (Continued).

This ease was then argued to the jury by Asst. U.

S. Attorney J. J. Reagan and U. S. Attorney H. M.

Hoyt for the prosecution, and by R. B. Milroy and

Geo. D. Schofield for the defendant. The Court then

delivered to the jury a written charge, exceptions to

which were taken in the presence of the jury, and

the jury retired in charge of bailiffs who were first

sworn.

Court then adjourned until 1 :30 P. M.

1:30 P.M.

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.
Verdict.

The jury out considering this case came into open

court and returned a verdict of guilty as charged in

the indictment, as follows

:

'^In the District Court in and for the District of

Alaska, Second Division,

THE UNITED STATES OF
A^IERICA

vs.

E. J. HICKEY.
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We, the jury in the above-entitled case, duly im-

paneled and sworn, find the defendant, E. J. Hickey,

guilty as charged in the indictment, but we unani-

mously recommend him to the fullest clemency of the

Court.

E. T. SMITH,

Foreman."

Defendant's Exhibit "A" for Identification.

January 1st, 1902.

Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim 20

acres of land for placer mining purposes, together

with water rights, rights of way and all other rights

pertaining thereto, to wit, commencing the initial

stake on which a copy of this notice is posted, thence

running 330 ft. northerly to stake No. 1, thence 1320

ft. westerly to stake No. 2; thence 330 ft. southerly

to stake No. 3 (lower center stake) ; thence 330 ft.

southerly to stake No. 4; thence 1320 ft. easterly to

stake No. 5 ; thence 330 ft. northerly to initial stake

or place of beginning.

This claim is situated on Dvj creek, at mouth of

Bourbon and is No. 16 Below Discovery on Dry creek.

Located Jan. 1st, 1902, by

EDWAED J. HICKEY.
Witness: CHARLES QUINN.
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[Endorsed] : 13,781. Location. Filed for record

12 :01 P. M. this 2d day of Jan., 1902, and recorded

in book 99 of 298 at request of E. J. Hickey, T. M.

Eeed, Recorder. By E. Whittard, Deputy. $2.50.

3. 3. No. 434—Crim. U. S. vs. Hickey, Defts. Ex.

"A" for identification. Oct. 14/05. J. H. D. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 14, 1905. Jno. H.

Dunn, Clerk. By , Deputy.

In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
A^IERICA

vs. No. 434—Crim.

E. J. HICKEY.

Instructions to the Jury.

Gentlemen of the Jury:

This is a criminal case in which the United States

is plaintiff, and E. J. Hickey is the defendant. The

Court is the judge of the law of the case, and it is

your duty as jurors to take the law from the Court

as laid down to you in these instructions. You, how-

ever, are the exclusive judges of the facts of the case.

(2)

You are the judges of the effect and value of all

evidence addressed to you. In this connection, how-
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ever, you are instructed that your power of judging

the eifect and value of evidence is not arbitrary, but

is to be exercised by you with legal discretion and in

subordination to the rules of evidence.

(3)

There are certain cardinal rules of evidence which

it is made the duty of the Court to instruct you upon

on all proper occasions, among which are

:

You are not bound to find in confonnity with the

declarations of any nmnber of witnesses, wtdch do

not produce conviction in your minds, against a less

number or against a presumption or other evidence

satisfying your minds.

That a witness willfully false in one part of his

testimony may be distrusted by you in others ; and

if you believe that any witness in this case has will-

fully testified falsely, you are at liberty to disregard

his entire testimony, except in so far as it may be

corroborated b}^ other facts and circumstances

proved on the trial.

(4)

In determining the value to be given to the testi-

monj^ of any one witness, you should take into con-

sideration the interest, if any, he has in the event of

the trial ; the opportunities he has had to know the

facts and circumstances to which he testifies ; the con-

sistency or inconsistency of his testimony ; the prob-



10 E. J. Uichey vs.

ability or improbability of the story told, together

with his conduct and general demeanor on the wit-

ness stand.

(5)

You are instructed, gentlemen, that the defendant

is presumed by law to be innocent of the charge laid

down in the indictment, and that such presumption

of innocence remains throughonut the trial and until

he is proved guilt}^ by competent evidence beyond a

reasonable doubt.

(6)

A reasonable doubt is a doubt for which a good

reason can be given, which reason must be based on

the evidence, or want of evidence.

(7)

Gentlemen of the Jury: The indictment in this

case charges that E. J. Hickey, on the first day of

October, 1905, and within the District of Alaska, be-

ing armed with a dangerous weapon, to wit, a fire-

arm known as a revolver, did wrongfully, unlawfully

and feloniously commit an assault upon the person

of E. E. Powell by striking, beating and wounding

hii I, the said E. E. Powell , with said dangerous

weapon.

The burden is upon the prosecution to prove be-

yond a reasonable doubt each and every material al-
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legation in the indictment, and if it fails to do so,

the defendant should be acquitted.

(8)

Cinder the indictment it is material, and the Gov-

ernment must, in order to convict, prove beyond a

reasonable doubt

:

(1) That within the District of Alaska, and on

October 1, 1905, or at any time within three years

preceding the finding of this indictment, that is, at

any time within three years prior to October 4, 1905^

the defendant, E. J. Hickey, being armed with a re-

volver, made an assault upon the body of E. E. Pow-

ell, with said weapon, and

(2) That said revolver so used, was a dangerous

weapon.

(9)

"An assault is an attempt or offer to beat another

without touching him, as if one lifts up his cane or

his fist in a threatening manner at another, or strikes

at him, but misses him, this is an assault." And I

instruct you at this point that the use of insulting

words or vile epithets will not warrant the aggrieved

party in resorting to violence.

(10)

A dangerous weapon is one capable of producing

death or great bodily hann. You, gentlemen, are
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the judges of whether or not a revolver was used by

the defendant as charged in the indictment, and if

so, whether or not, the use of a weapon in that man-

ner was capable of producing death or great bodily

harm so as to constitute an assault with a dangerous

weapon.

(11)

In order to warrant you in convicting the defend-

ant of an assault with a dangerous weapon, you must

be satisfied beyond a reasonable doubt that the de-

fendant, while within striking distance of E. E. Pow-

ell, either struck at said Powell with a revolver, with

the intention of hitting him, or that the defendant

actually struck Powell a blow with the revolver, and

that by the use of a revolver in that manner, death

or great bodily injury might have been inflicted upon

E. E. Powell.

(12)

If you believe that the defendant first assaulted

E. E. Powell by pushing or striking said Powell with

the hand, and that then said Powell struck the de-

fendant with his hand or fist and thereupon the de-

fendant in turn assaulted E. E. Powell in the manner

and with the weapon charged in the indictment, I

say to you, that such resistance by E. E. Powell, if

there was such, would not warrant the defendant in

assaulting the said E. E. Powell with a dangerous
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weapon, and you should find the defendant guilty,

provided you further find the use of a revolver under

such circumstances to be a dangerous weapon. '

(13)

The question of title, gentlemen, has nothing to

do with this case. If the ground were the defend-

ant's own ground, and the Powells were in fact tres-

passers, the law of xilaska provides a lawful way to

obtain possession of the property, wrongfully held

by another; and therefore, if you find that the as-

sault was committed as charged, you will give no

heed whatever to the question of who owned the

ground.

(14)

In this case on the question of intent, it is only nec-

essary for the Government to show ^n intent on the

part of the accused to do the act complained of, since

a man is always presumed to intend the natural and

usual consequences of his own acts.

(15)

I hand you herewith two forms of verdict drawn

in conformity with the law. One finds the defend-

ant guilty as charged in the indictment, and the other

finds the defendant not guilty.

After you have retired you will select one of your

number as foreman, and after having arrived at a
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verdict, you will sign by the hand of your foreman

the one which confoiTus to the decision reached by

you, and return the same into court as your verdict

in this case.

You may take with you the indictment, and these

instructions.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

Nome, Alaska, October 16, 1905.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 434—Grim. The United States

vs. E. J. Hickey. Charge of the Court. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division at Nome. Oct. 1, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB.

In the District Court in and for the District of

Alaska, 2d Division.

THE UNITED STATES OF
AMERICA,

vs.

E. J. HICKEY.

Verdict.

We, the jury in the above-entitled case, duly impan-

eled and sworn, find the defendant, E. J. Hickey,

guilty as charged in the indictment, but we unani-
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mously recommend him to the fullest clemency of the

Court.

Foreman,

E. T. SMITH.

[Endorsed] : No. 434—Crim. In the U. S. District

Court, Dist. of Alaska, Second Division. United

States vs. E. J. Hickey. Verdict. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 16, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB.

In the United States District Court in and for the

District of Alaska, Second Division.

UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Motion for a New Trial,

Comes now the defendant in the above-entitled

cause and moves the Court for a new trial therein

and that the verdict be set aside for the following rea-

sons, to wit

:

First. Insufficiency of the evidence to justify a

verd'ct and that the same is against law.
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Second. Error in law occurring at the trial and

excepted to bv the defendant as follows, to wit

:

1.

The Court erred in sustaining the objection of the

district attorney to the following question, asked of

the witness E. E. Powell, a witness called and sworn

in behalf of the prosecution.

Question by Mr. SCHOFIELD.—"Is it not a fact

that you attempted to buy this ground from Mr.

Hickey last fall?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

2.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness E. E. Powell, on cross-examination, a witness

sworn and testifying in behalf of the prosecution.

Question by Mr. SCOFIELD.—"Is it not a fact

that you attempted to buy this ground from Mr.

Hickey this spring?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

3.

The Court erred in sustaining the objection of the

district attorney to the following question asked of
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the witness E. E. Powell, on cross-examination, the

said witness being sworn and testifying in behalf of

the prosecution.

Question by Mr. SCOFIELD.—"Mr. Powell, you

knew you were a trespasser on that ground?"

District Attorney REAGAN.—I object; it don't

make any difference if he was a trespasser.

The COURT.—Objection sustained.

4.

The Court erred in sustaining the objection of the

district attorney to the following question asked the

witness O. M. Powell, a witness sworn and testifying

in behalf of the prosecution, on cross-examination.

Question by Mr. SCOFIELD.—"What work did

this company do in 1904?"

(Referring to the Anvil Hydraulic and Drainage

Company, which company claims to be the owner of

the ground where the assault is alleged to have taken

place.)

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

5.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-
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iiess O. M. Powell on cross-examination, a witness

sworn and testifying in behalf of the prosecution

:

Question by Mr. SCOFIELD.—''Did you do any

work on that ground or your company in 1903?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

6.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness O. M. Powell, on cross-examination, a witness

sworn and testifying in behalf of the prosecution.

Question by Mr. SCOFIELD.—"How long had

you been working for that company?"

(Referring to the company for which the prose-

cuting witness and his men were working at the time

the alleged assault took place.)

District Attorney REAGAN.—I object to that

question.

The COURT.—Objection sustained.

7.

The Court erred in sustaining the objection of the

Government to the following question asked of the

witness O. M. Powell, on cross-examination, a wit-

ness sworn and testifying in behalf of the prosecu-

tion.
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Question by Mr. SCOFIELD.—"You knew that

your brother offered to buy this ground from Hickey,

did you not?"

(Referring to the ground where the alleged assault

took place.)

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

8.

The Court erred in refusing to give the instruction

to the jury, requested by the defendant, which said

instruction is in words as follows, to wit

:

"You are instructed that within the crime to as-

sault with a dangerous weapon is embodied the lesser

offenses of assault and battery and a simple assault.

In this case I instruct 3^ou that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you bej^ond a reasonable doubt

that the defendant is guilty of either of said lesser

offenses.
'

'

9.

The Court erred in refusing the defendant's re-

quest to submit four verdicts to the jury, which said

request is in words as follows, to wit

:

'

' The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one guilty

of assault and battery, and one guilty of assault."
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10.

The Court erred in giving the instruction No. 12,

which said instruction is in words as follows, to wit

:

*'If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Powell

with the hand, and that then said Powell struck de-

fendant with his hand or fist, and thereupon the de-

fendant in turn assaulted E. E. Powell in the man-

ner and with the weajDon charged in the indictment,

I say to 3^ou that such a resistance by E. E. Powell,

if there was such, would not warrant the defendant

in assaulting the said E. E. Powell with a dangerous

weapon, and you should find the defendant guilty,

provided you further find the use of a revolver un-

der such circumstances to be a dangerous weapon. '

'

For the reason that said instructions are contrary

to law, where the defense of life, limb or property is

in question.

11.

The Court erred in gi^dng the instruction No. 13,

to which said instruction is in words as foUow^s, to

wit:

''The question of title, gentlemen, has nothing to

do with this case. If the ground was the defendant's

own ground and the Powells were in fact, trespassers,

the law of Alaska provides a lawful way to obtain

possession of property wrongfully held by another;
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therefore, if you find that the assault was committed

as charged, you will give no heed whatever to the

question of who owned the ground."

For the reason that said instruction is contrary to

law.

This motion is made and based upon the records

and files in this case.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Defendant.

Service accepted and copy received this 17th day

of October, 1905.

GEORGE B. GRIGSBY,

Asst. Dist. Atty.

[Endorsed] : No. 434.—Crim. United States Dis-

trict Court, District of Alaska, Second Division.

United States of America, Plaintiff, vs. E. J. Hickey,

Defendant. Motion for a New Trial. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Oct. 17, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB. Attorneys for

Defendant.
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In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, begun

and Held at the Town of Nome, in Said District

and Division, Sept. 25, 1905.

Saturday, Oct. 21, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had :

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Order Overruling Motion for New Trial.

A motion for a new trial in this case was argued by

R. B. Milroy and Asst. U. S. Attorney J. J. Reagan,

and after argument the motion was overruled by the

Court.

2 P. M.

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.
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Order Fixing Time of Imposing Sentence.

Monday next, at 10 A. M., was fixed as the time for

imposing sentence in this case.

In the District Court in and for the District ofAlaska,

Second Division.

Term Minutes, Special September, 1905, Term, begun

and Held at the Town of Nome, in Said District

and Division, Sept. 25, 1905.

Monday, Oct. 23, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Sentence.

The defendant appeared in open court in person

and was represented by his counsel, R. B. Milroy

and Geo. D. Schofield. The defendant made a state-

ment to the Court and his counsel spoke in favor of

leniency in imposing sentence, and thereafter the
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Court sentenced the defendant to imprisonment in

the federal jail at Nome for a period of nine calendar

months, to be computed from noon to-day.

/;/ the United States District Court in and for the

Second Division, District of Alaska.

UNITED STATES OF AMER-
ICA,

vs. No. 434—Criminal.

E. J. HICKEY.

Judgment.

The above cause having duly come on for trial and

the plea of^he defendant of not guilty to the crime

of assault with a dangerous weapon, having been duly

entered with the clerk of the above-entitled court,

and a jury having been impaneled and sworn, and

said defendant being personally present at all times

throughout the proceedings; the jury having heard

the evidence, argument and instructions of the Court,

and having retired for deliberation, rendered a ver-

dict of guilty as charged in the indictment.

Now, on this 23d day of October, A. D. 1905, it is

ordered, adjudged and decreed that the said E. J.

Hickey be imprisoned in the United States Federal

Jail at Nome, Alaska, for a period of nine (9) calen-

dar months to be computed from noon to-day, Octo-

ber 23, 1905, and the said E. J. Hickey is remanded
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to the custody of the United States Marshal for the

Second Division of the District of Alaska, who is

directed to execute the above sentence.

Done in open court this 23d day of October, 1905.

ALFRED S. MOORE,

U. S. District Judge, 2d Div., Alaska.

[Endorsed] : No. 434—Crim. U. S. District Court,

Alaska, Second Division. United States vs. E. J.

Hickey. Judgment. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 8, 1905. Jno. H. Dunn, Clerk. By

, Deputy. Recorded Vol. 4, Orders and Judg-

ments, p. 36. McB.

In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, Be-

gun and Held at the Town of Nome, in Said Dis-

trict and Division, Sept 25, 1905.

Monday, Nov. 20, 1905, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:
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UNITED STATES

vs. No. 434—C.

E. J. HICKEY.

Order Approving Supersedeas Bond.

John J. Meyer, Dr. Ed. E. Hill and S. H. Stevens

were each sworn and examined by Asst. U. S. Attor-

ney John J. Reagan as to qualifications as sureties

on the supersedeas bond of the defendant, and after

examination the bond was aj^proved by the Court in

the smn of twenty-five hundred dollars, said bond

to be filed and to be in effect only upon the perfecting

of the appeal.

The matter of the settlement of the bill of excep-

tions was then taken up by counsel and postponed

instructed to prepare another order for the signa-

until this afternoon.

1:45 P.M.

UNITED STATES

vs. No. 434—C.

E. J. HICKEY.

Order Postponing Settlement of Bill of Exceptions,

The matter of the settlement of the bill of excep-

tions was again deferred, the Court stating that he

would decline to sign the order settling the bill be-

cause it contained irrelevant matter, and counsel was

ture of the Court.
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UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Order Settling Bill of Exceptions,

R. B. Milroy, counsel for defendant, and John J.

Reagan, presented a bill of exceptions, which was set-

tled and allowed by the Court.

R. B. Milroy thereupon presented to the Court an

assignment of errors, petition for writ of error, bond

on writ of error and supersedeas, and asked for an

order allowing an appeal in this case. Order allow-

ing writ of error signed by the Court and writ of error

and citation issued returnable at San Francisco on

December 20th, 1905.

The Court thereupon directed that the defendant

be discharged upon the filing of the supersedeas bond

heretofore approved by the Court. Bond and pa-

pers appeal filed.

In the United States District Court in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.
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Bill of Exceptions.

STATEMENT.
This was a criminal action in which the defendant,

E. J. Hickey, was charged with the crime of assault

with a dangerous weapon, under section 24 of the

Penal Code of Alaska.

The charging part of the indictment is as follows,

to wit

:

"The said E. J. Hickey, on the 1st day of October,

nineteen hundred and five, in the District aforesaid,

being armed with a dangerous weapon, to wit : a fire-

arm known as a revolver, did wrongfully, unlawfully

and feloniously conunit an assault ujDon the person

of E. E. Powell, by striking, beating and wounding

him, the said E. E. Powell, with said dangerous

weapon, contrary," etc.

The cause came on regularl}^ for trial on the 14th

day of October, 1905, before Alfred S. Moore, Dis-

trict Judge, the Govermuent appearing by John J.

Eeagan, Esq., Assistant United States District At-

torney, and the defendant aj)pearing by his attorneys,

Messrs. E. B. Milroy and Geo. D. Schofield.

A jury having been impaneled and sworn, the fol-

lo\^ing proceedings were had and testunony taken

:

The prosecuting 'witness, E. E. POWELL, called

on behalf of the prosecution, testified as follows, to

wit:
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(Testimony of E. E. Powell.)

My name is E. E. Powell. On October 1st, 1905,

I was on Bourbon creek, between Bourbon and Dry

Creeks, in the Nome District, Territory of Alaska.

1 was watching some men that we had at work there

on a piece of ground the men were prospecting.

There were three men working for me. Something

unusual occurred there that day at that place about

2 o 'clock. I came at this point from the shops up on

Bourbon creek on my way into town, found the men

working at this point, just southeast—a point be-

tween Bourbon and Dry creeks—and stopped a min-

ute to speak to them, and just a moment or so after-

wards five men came up and one of them demanded

to know what we were doing there; that was Mr.

Hickey, the defendant here; I told him we were

doing some assessment work, and he says: "Well,

this is my ground, and I want yez to get off of here

;

or I '11 fill ye full of lead,
'

' and he pulled his gim and

inunediately commenced to beat one of the men ; the

man was in the cut where they were running up into

the side of the hill—we had run a portion of it—the

portion on our ground. He pushed the party out of

the cut—Mr. Oleson—and commenced to beat him

with a revoh^er. I called on him to stop; I was

standing on the opposite side of the cut where this

occurred. I called on him to stop, that that wasn't
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(Testimony of E. E. Powell.)

necessary, and to listen to reason and be reasonable

in the matter ; he turned around and came at me and

called me a son of a bitch, and wanted to know what

I had to do with it. As he came up over the cut we

had been digging he commenced to strike at me with

the gun; I tried to call his attention to the

that fact it was a matter that it wasn't nec-

essary to do anything of this kind about, and he

wouldn't listen to me at all, and came at me again

and struck at me and hit me on the shoulder. The

next time I was closer to him and succeeded in hitting

him two or -three times ; after that he struck me and

succeeded in striking me on the head and put me out

of business ; he knocked me down, but I was still con-

scious. He then kicked at me and kicked me on the

arm; I raised my arm up, and then he just reached

over with his gun in the act of hitting me a final blow.

I was unprotected at the time ; I had on a very large

otter coat. And my brother grabbed him that time

and kept him from hitting me. Then some other par-

ties that had been around us there in the squabble

stepped in between ; I got up immediately ; and some

parties that had been right there with us in the squab-

ble, got in between him; he walked off to the other

side; I started to walk off toward the point

where he had been, and I found myself in rather a
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(Testimony of E. E. Powell.)

bad condition—I was bleeding badly—and I sug-

gested to him that if these people would stay away

he probably wouldn't walk off with all the glory, be-

cause it was a very unreasonable thing to do, to as-

sault us in that way ; and my brother, who was stand-

ing alongside, rather jumped in front; he thought

I was hurt worse than I was, and he immediately

drew his gun and started at him and struck him on

the head; then my brother struck him and he

dropped the revolver, and some other people suc-

ceeded in getting the revolver, and they tried to pass

it to him again, and I got between them and kept

them from doing so, and finally they went up by him,

he hollering for his friends to take him off. He hit

me over the right ear ; it opened up my scalp ; none

of the other blows hurt me seriously ; he hit me quite

a hard lick on the shoulder. I went immediately to

the house and brushed up, and came over to the U. S.

Attorney's office, and then went to Dr. Moore and got

my wound dressed.

Cross-examination.

The Anvil Hydraulic and Drainage Company have

some buildings on the ground; that comj)any owns

the clami. Hickey's house is not on the ground. I

am general manager of the Anvil Hydraulic and

Drainage Company. When Hickey told us to leave,

we didn't refuse; he did not give us time to refuse.
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(Testimony of O. M. Powell.)

but we would have refused if he had. I did not hit

the first blow, and did not make a pass to reach for

my pocket, which would indicate that I was reaching

for a weapon—I never carry weapons. I tried at

all times to get Hickey to listen to our side of the

case. It was on the Adelaide claim.

O. M. POWELL, sworn for the prosecution, testi-

fied:

At 2 P. M. October 1st, 1905, 1 was on the Adelaide

claim on Bourbon creek, this district. We were do-

ing assessment work on the claim; we hadn't been

working long till Hickej^ and some of his friends

came up there, and he says: "What are j^ou doing

here?" My brother says: "We're doing some as-

sessment work"; and Hickey said: "1 want you

cock-suckers to get out of here, and get out right

away"; he says: "I own this ground." With that

he turned on Andrew Oleson, one of the men who

was working, and started him off by hitting him

with his fist and gun, and running him off to one side

about 30 odd feet, and my brother says to him:

"Why, don't do that." With that he turned right

around and came at him with the gun still in his

hand, and kept striking at my brother, and my

brother kept warding off his blows as much as possi-

ble, and finally succeeded in hitting my brother over

the head and knocking him down, and then he kicked
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(Testimony of O. M. Powell.)

at hiin and wliile he was down he was in the act of

hitting him again with his gun when I got hold of

him and pulled him back ; with that his friends came

in on me and pulled me off. And after that was over

we were still talking there, and he called us all the

dirty names he could lay his tongue to, and with that

I stepped over to him and offered to fight him, and

he hit me across the head with his gun. The gun he

had was a large revolver; I don't know the calibre

of it. I can't say whether it was loaded or not. We
and our men left the ground then.

Cross-examination.

It is not a fact that my brother struck the first blow,

and it is not a fact that he made a movement to go

to his hip pocket as if for a gun. My brother doesn't

carry any revolver; my brother didn't strike at

Hickey at all till Hickey struck at him and he kept

warding off Hickey 's blows. He kept right on strik-

ing at my brother; he had a gun in his hand when

he came to my brother and struck with it after he

stepped across the ditch, I was within 3 or 4 feet

of them. He came from 30 feet away with the gun

in his hand and crossed the ditch to my brother and

commenced to whale at him with the gun, and my

brother kept warding off his blows as well as he could,

and kept moving back trying to get away from him
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(Testimony of Andrew Oleson.)

and have hiin listen to reason; my brother said: ''If

you will just listen a moment I will tell you all about

it.
'

' Hickey was seemingly very angry from the way

he talked and the language he used. The Anvil Hy-

draulic and Mining Company owned the claim since

1900 ; the company was organized as such two years

ago.

ANDREW OLESON, sworn for the prosecution,

testified

:

We were working there about 2 o'clock and some

men came from town with this man Hickey; I was

standing in the ditch there and he came and I heard

him say, ''What are jou doing here?" Powell said:

"We're doing some assessment work." I was work-

ing there, and he took a big gun up and I thought

he wanted to fire at me, and I was afraid and I walked

away, and he came after me and walked about 35

feet, I guess; he didn't do anything, only walked

after me. Powell said said something to Hickey and

Hickey went around and I saw him using that re-

volver on Powell. He hit him two or three times and

Powell fell down, and I saw blood from him on his

face, and his brother came along then and the brother

and Hickey had a fight. The time that Powell's

brother and Hickey had a fight, Hickey lost the re-

volver and some of his friends picked it up, and they
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(Testimony of W. B. Eaton.)

had a little fight there, and Hickey said : "Where aro

my friends?" And after standing there a little

while I ran up to the camp on Bourbon—that is, the

four of us did.

Cross-examination.

I didn't see Powell strike Hickey; Hickey went

from 30 feet away to Powell ; I looked around then

;

I had walked away ; I was afraid Hickey would fire

at me with the revolver. He didn't strike me with

the gun or his fist, or anything else. The first time

Hickey hit the first Powell, and the second time he hit

the second Powell.

W. B. EATON, sworn for the prosecution, testi-

fied:

About 2 o'clock on October 1st, 1905, 1 was working

for Mr. Powell on Dry creek. We had been working

about an hour when we saw Hickey and 4 or 5 men

walking towards us, walking pretty fast. We were

cleaning out a cut and Hickey and his friends came

up there, and he says: "What are you doing here?

I want you to get off here, tliis is mine." He re-

peated those words about three times. I was the first

one he came to, and he passed me by, that's all; and

I got out of the cut; and he went over to Powell

and says: "Your name is Powell, I believe." Pow-

ell said: "Yes, sir; that's my name." Hickey said:
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(Testimony of W. B. Eaton.)

**Tliis is my property"; and Powell said: "I don't

know about that," and Hickey said: "I want you

to get off of here"; with that he pulled a six-shooter,

or pistol (commonly so called) out of his pocket and

struck Ellis Powell several times and kept follow-

ing up and striking at him with the gun, and Ellis

Powell turned and knocked him down once, and

Hickey got up and still continued to follow him with

the gun, and some way or other they stopped fight-

ing and Powell was cut over the head two or three

times with the pistol, or struck two or three times,

and Hickey came back, and I think it was about

that time he ran after the little Norwegian, Oleson,

and caught Oleson by the shoulders and shoved him

along ; he had a pistol in his hand all the while, and

Oleson kept looking behind and getting out of the

way, and finally he made him get up and go where

the rest of us were standing, and Powell said: ''If

you'll put up that gun I'll fight you fair," and Pow-

ell's brother said: ''Yes, and I will, too," And then

Hickey and Powell's brother began to fight, and

Hickey struck O. M. Powell, the brother, with the

gun.

Cross-examination.

I don't know what claim it was on; from what I

learned this morning I should judge it was on 16 Dry

creek; I don't know where I got the information.
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(Testimony of Dr. H. S. Moore.)

This cut was probably 50 or 60 feet long. I don't

know who made the cut.

Dr. H. S. MOORE, sworn for the prosecution, tes-

tified : I am a physician and surgeon ; I know E. E.

Powell ; he came to my office on the day of this af-

fair, October 1st, 1905, at about 3:30 or 4 o'clock P.

M. He had a cut on the right side of his head about

three-quarters of an inch long through the scalp

—

clear through the scalp, and a contused wound on the

right temple ; there was another contused wound on

the head. I dressed the cut, put on some collodian,

but didn't take any stitches in it.

Whereupon the prosecution rested, and defendant

introduced the following testimony

:

E. J. HICKEY, the defendant, sworn as a witness

in his own behalf, testified as follows

:

My name is E. J. Hickey ; I have resided in Nome

since 1900; I reside on Number 16 Below on Dry

creek, and have since 1901.

Defendant's location notice of Number 16 Below

on Dry creek, mining claim, marked for identifica-

tion Defendant's Exhibit "A," was offered in evi-

dence, and was objected to by the government on the

ground that it was immaterial to the issue being tried,

and the Court sustained the objection.
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(Testimony of E. J. Hickey.)

On October 1st, this year, amongst other places

I was on said claim at about 2 o'clock in the after-

noon. That is the first time I was there that day;

I hadn't been there since the evening before. Before

I went down I requested two or three persons to wit-

ness an act I was prepared to do ; four persons went

with me, Wm. Johanson, Fred Seim, John Todd

and J. T. Smith. I went down on Dry creek and saw

four persons working in a cut that I had put in that

place the year before—a ditch I had dug. The

three men in the cut were strangers to me—one man,

Mr. Powell, was standing on the bank. When I

went along there I said : "How d'ye do, gentlemen?"

Mr. Powell turned around and said: "How do."

I said: "What are ye doing here?" He said: "I

am doing assessment work." I said: "Who are you

doing it for?" He said: "Myself," I said: "Mr.

Powell, this is my ground and you know it, and I

want you to get awa}^ from here and keep away; it

belongs to me." Mr. Powell said: "I don't know,

I don't think I will go away from here." And then

I said to the boys who were working in the cut:

"This ground belongs to me; you're in a hole that

I dug last year.
'

' I explained that upon application

to the district attorney's office for a warrant for

other persons who were trespassing there, I was re-
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(Testimony of E. J. Hickey.)

fused, and I knew it was useless to go to the District

Attorney or anybody else ; because it was useless ; I

knew they were working in a cut I put in, and I asked

them in a decent manner to leave. When I had been

talking a little while the next man to me, as it trans-

pired afterwards, was Oleson, and I shoved him out of

the cut several times, and he went away from there ; I

several times, and he went away from there; I

say something to me and told me I had no right to

anything like that; I told him to get away from

there; I didn't want to have any trouble with him,

and I wanted him to leave the ground, that it was

mine, and he said he wouldn't, so then I went up to

him and shoved him with my left hand; he struck

at me with his right—with his left hand, at the same

time he made a movement putting his right hand to

his hip pocket, and we got mixed up then and Pow-

ell and I went down, and then his brother got at

me, and after the first occurrence between Powell

and I we both suspended hostilities for a little while.

That is the older Powell. I didn't strike Oleson at

the time I pushed him out of the cut; I didn't of-

fer to strike him. Powell hit at me and I hit at him

and in the clinch both of us went down. I hit him

with a gun—I had a gun in my right hand. I didn't

strike him before he struck at me. I didn't offer



40 E. J. Hickey vs.

(Testimony of E. J. Hickey.)

to strike him with the gun before I saw him offer

to make a pass to his hip pocket ; I never attempted

to strike him at any time up to this; I just put my

left hand up to him and shoved him off, and then

he hit at me a couple of times and struck me; at

the time he made a blow at my head and I dodged

and he hit me on the right shoulder, and I was at

the time pushing him with my open hand—the flat

of my hand, and I shoved him on the right shoulder

;

I was attempting to shove him away because I didn't

want to have any trouble with him. The impression

made on my mind by the movement Powell made

towards his hip pocket was that he had a gun and

he was just about to use it ; that impression governed

my actions afterwards. Other than that I had occa-

sion to use the weapon because the two Powells were

after me ; I got down there to put them away from

there, and I certainly wasn't going to stand there

with a gun in my hand and let them get the best of it.

Cross-examination.

I went to the place with the gun, I intended to put

them off by force if necessary; I intended to use

violence if they wouldn't go off; I had the gun in

my hand all the time from the time I went to shove

Oleson off the ground, out of the cut, till I dropped

it after the affairs with Powell and during the trouble



The United States of America. 41

(Testimony of Fred Sime.)

with Powell's brother. I shoved Oleson with my
left hand and had the gun in the other hand; and

then went to Powell with the gun in my hand and

shoved him with my left hand ; Powell hit me and I hit

him, and in the clinch both of us went down ; I hit with

the gun ; we went down about simultaneously with the

time I hit him; I didn't strike him before he struck

me. I took the men with me because I wanted wit-

nesses to what I was going to do ; I couldn't get any

warrant, and I was going to put them off myself.

FRED SIME, sworn for the defendant, testified

as follows: I have resided in Nome since 1899; I

reside now on Niunber 16 Below on Dry creek, in

Mr. Hickey's house. I was there on the first of Oc-

tober, 1905; I think it was Sunday. I looked out

of the window and I saw three men working in a cut

opposite the house; I dressed myself, went down

town and saw Mr. Hickey, and told him I saw some

men working over there. He had a room in the

Miners' Union Hall; so he went out, got something

to eat and asked me if I would take a walk down,

and I walked down there ; there was a part}^ of five

of us including Mr. Hickey; we went over, and

there were three men working in the cut, and I think

Mr. Powell was standing on the bank. Hickey says

:

"Hello, fellows, what are you doing here?" Mr.
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(Testimony of Fred Sime.)

Powell speaks up and says : "I am doing my assess-

ment work." So Hickey he told him to stop work-

ing and get off the claim, that it was his property,

and Mr. Powell told them, "No, to keep right on

working." Finally the boys stopped working, and

Hickey says: **Now, get off the claim." They were

slow about moving, and Hickey pushed one man

out of the cut, the other two got up and walked off

;

then he and Mr. Powell got into some trouble there

;

they got into a scuffle, and I seen Mr. Powell and

him coming together, and I saw Hickey with a gun,

hit Mr. Powell with a gun. I think I was probably

30 feet away when Hickey hit Powell with the gun.

I was on the south side of them; they were stand-

ing facing one another; I was a little to one side

of them ; I think I was closer to Hickey than I was

to Powell; they were both close together. I saw

what was done first when Hickey and Powell came

together; they came together very suddenly, and I

seen the mix-up there. Powell pushed Hickey; I

don't think Hickey had made any demonstrations

at that time; Powell shoved Hickey with his left

hand ; I couldn't say whether Powell made any other

movement or not; they came together very quickly;

there was nobody between me and these parties.

Hickey told Powell to get away from here, to get

away off the claim. Powell said he was doing as-
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sessment work, that he owned this side of the creek,

the side they were working on. This place where

they were working was in the neighborhood of 350

feet from Hickey's house, may be less; I could not

say exactly.

JOHN TODD, a witness sworn for the defendant,

testified: I have resided in Nome three years. I

saw Mr. Hickey on October 1st, this year; I was

sitting in the Miner's Union Hall, I think it was

after dinner, and he came along, and he says : "Come

on and take a walk," so I went with him and he

never said where he was going till we got to Stead-

man avenue, and I said: "Where are you going,

Hickey?" and he said: "Some sons of bitches

jumped my claim, and I am going to see if I can get

them off," and I said: "Why don't you go and get

a warrant for them, '

' and he said :
" I tried that and

couldn't get it"; so we went on. Coming to the

brewery he hesitated on top of the hill and said:

"There they are; a poor man can get nothing here."

So I started down. Three men were worldng in a

cut or ditch and one was standing on the bank; so

I followed down; Hickey was in the lead, and the

first word he said was: "How d'ye do, gentlemen?"

I didn't hear any answer to that; I was about six

paces behind when he said "How d'ye do, gentle-
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men?" He was still walking. I didn't get up to

where he was walking yet. Then he said to the man

w^ho was standing on the bank :

'

'What are you do-

ing here?" And he said: "I am doing my assess-

ment work, that 's what I am doing here,
'

' and Hickey

said: ''This is my claim and I want you to get off

of here," and he jumped do^vn in the ditch and there

was one man working in the ditch, and he pushed

him two or three times and he got out and then

Hickey turned around to the man on the bank and

said: "You get off of this claim, too," and he com-

menced the same thing with him, X3ushing him off

the claim. Powell resisted that with his feet, hold-

ing his ground with his feet, and at last made a slam

at him, I found out his name was Powell on the road

coming over from the brewerj^; I said to Hickey:
'

'Who are these fellows ? '

' And Hickey said :

'

' That

is the man who wanted to buy my claim.
'

' He made

a pass at Hickey and Hickey made a pass at him,

and had a gun in his hand when he passed at him.

Nothing happened any more only the scuffle ; Hickey

pushed him and insisted on his getting off the claim,

pushing him with both hands. I think Powell struck

with his left hand; I noticed when the excitement

was ceasing he still had his hand here (indic*iting

his side) ; he had on an overcoat; he had his ^and

there (indicating). He came up to the men when
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Hickey told the first man to get out, and when

Hickey told the first man to get out Powell said:

''Don't you get out; stay there." And he had his

hand right here (indicating), and then made a strike

with his left hand at Hickey, and after that you see

Hickey struck him with his gun. Hickey landed

with the gun—I don't know whether he hit him at

all or not; he was throwing his arms up and strik-

ing at him—continued striking at Powell; he wasn't

through with the gun for three or four blows after.

Powell says: "Your claim is on the other side," and

Hickey said: ''No, that don't go down, this is my

claim."

Cross-examination.

Nobody but Hickey was in the trouble with the

Powells. When the gun was thrown down one man

picked it up and he kept it ; his name is Smith, one of

the men who were with Hickey ; Smith made no at-

tempt to pass the gun back to Hickey.

WM. JOHi^NSON, a Avitness sworn for the de-

fendant, testified as follows : On the fii'st of October

this year I met Mr. Hickey near the Northwestern

Company's building. I was going to the Miner's Un-

ion hall. Hickey said: "Where are 3'ou going?"

I said: "I am going to take a walk down to the

Standard Oil.
'

' He said :

'

' Come with me and take
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(Testimony of Wm. Johanson.)

a walk down Dry creek." I said: **It's too far,"

He said: "I wish you would go down with me as a

witness; there's parties working on my claim, and

I want you as a witness to see if it is the same party

who was there three weeks ago." I says: ''If that's

the case I'll take a walk with you." There were a

couple of fellows with him, I think. I would not

be positive; I am positive of Sime. I went with

him down to Dr}^ creek to Hickey 's claim. I had

shoes on and it was muddy, and I was behind and

I didn't see the whole thing; I couldn't get through

the water, and I was pretty late. When I got there

Mr. Hickey says to Mr. Powell: "Get off of there;

this is my ground, and there's my stakes and you

know it; you want to rob me out of it; get away

from this ground and keep away from here," and

Hicke}^ started to push him and pushed him two or

three times, and Powell hit him and Hicke}^ hit him

with his gun. I never noticed any other demonstra-

tion by Powell. I was away about 15 or 20 feet, and

Mr. Powell had one hand in his coat pocket, the

right hand; he had hit Hickey with his left hand.

After Hickey hit Powell with the gun they scuffled

there; I don't know, I heard somebodj^ say that

they fell; I didn't see anybody fall. They may have

fell down to their knees, but I don't know it. I

was near enough to hear w^hat each of them said;
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they were talking in a loud tone of voice. The first

thing I can positively state was when Hickey says,

"Get off of here," and pushed him, "this is my
groun" and he says, "you know it; there is my stake,

now get off of here."

J. T. SMITH, a witness sworn for the defendant,

testified : I saw Hickey on the first of October, 1905

;

I believe it was on Sunday; I met him down about

the door of the Union hall. He asked me if I would

take a walk with him; he didn't say where. I came

out and there were one or two of the boys there,

and he was walking pretty fast; I didn't overtake

him till he got up here to Steadman avenue. I asked

him where he was going, and he said: "There are

some people on my claim and I am trjdng to get

them off, and I want you as a witness"; and same-

body said: "Why don't you get a warrant?" and

he said: "I have tried that and failed." We went

to the creek and he said: "That is Powell." He

went up and said: "What are you fellows doing

here?" and Powell said: "I am doing my assess-

ment work." And he said: "This is my claim, and

I want you fellows to get off." And in the cut there

was a fellow standing, and he dropped his tools, and

he was standing there, and he said: "You get off

of here," and he jumped down and pushed him off,
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and the fellow ran away; and then he said: "I

w^ant you to get off, too," to Powell, and he pushed

Powell with his left hand, I think, a couple of times,

and kind of shoved him back a little ways, and Pow-

ell hauled off and hit Hickey. He struck with his

left hand, and seemed to go back with his right to-

wards his pocket, and they kind of clinched then,

and after Powell hit Hickey I saw Hickey raise his

hand with the gun in it above his head, and he

made a pass at Mr. Powell wdth the gun, but he

seemed to get back and dodge it, and I believe he

made several passes, but I didn't see him hit him.

Powell seemed to get away from him, and then

they kind of clinched and mixed up, and I believe

they both kind of went down on their knees if I am

not mistaken. I was 4 or 5, perhaps 10, paces away,

standing on the left side of Hickey, sideways; I

was at the left side looking at both of them from

sideways; that is Hickey 's left and Powell's right

side would be towards me ; they were facing one an-

other.

The defendant then called A. HINES as a witness,

and offered to prove by this witness as follows

:

"Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two dif-

ferent occasions, admitted the title and possession
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of defendant to the mining claim whereon dispute

took place, and offered to purchase said claim from

defendant. '

'

Which offer was objected to by counsel for the

Government, on the ground that such evidence would

be immaterial to the issue being tried, in view of

sections 66 and 67, part I, Carter's Annotated Codes

of Alaska, and the objection was sustained by the

Court.

Thereupon the defendant rested, and E. E. Pow-

ell was recalled by the Government in rebuttal,

and testified as follows

:

I dug that cut about this time last year, most of

it, and part of it this year; it was on the Adelaide

mining claim.

First Exception.

E. E. Powell, the prosecuting witness, being

called by and testifying on behalf of the prosecu-

tion, on cross-examination testified as follows to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attemj^ted to buy this ground from Mr.

Hickey last fall."

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—Objection sustained.

To which ruling of the Court the defendant ex-
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cepted on the ground that the evidence would show

whether or not the prosecuting witness knew that

the defendant claimed the said ground and the pos-

session thereof, and had admitted the defendant's

right thereto, which exception was allowed.

Second Exception.

The prosecuting witness, E. E. Powell, a wit-

ness called and testifying on behalf of the prosecu-

tion, on cross-examination testified as follows, to wit

:

Question (by Mr. SCHOFIELD).—"Is it not a

fact that you attempted to buy this ground from Mr.

Hickey this spring?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—"Objection sustained."

To which ruling of the Court defendant excepted

on the ground that the evidence would show whether

or not the prosecuting witness had knowledge of

defendant's right to this ground and the possession

thereof and had admitted the right of defendant

thereto ; which said exception was allowed.

Third Exception.

The prosecuting witness, E. E. Powell, called

and testifying on behalf of the prosecution, on cross-

examination testified as follows, to wit

:
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Question (by Mr. SCHOFIELD).—''You knew

you were a tresj^asser on the ground?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried; it don't make any difference if he was

a trespasser."

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that such evidence would show

whether or not the prosecuting witness knew that he

was wrongfully on said ground, and whether the de-

fendant was justified in protecting the same, or at-

tempting to do so as his own; which exception was

allowed by the Court.

Fourth Exception.

O. M. Powell, a witness called and testifying on

behalf of the prosecution, on cross-examination, was

asked the following question, to wit

:

Question (by Mr. SCHOFIELD).—"What did

this company do in 1904?" (Referring to the Anvil

Hydraulic and Drainage Company in connection

with the ground where the alleged assault took place)

.

Assistant District Attorney REAGAN.—"I object;

it is incompetent and immaterial to the issue being

tried."

The COURT.—' ' Objection sustained.
'

'
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To which ruling of the Court the defendant ex-

cepted on the ground that the said evidence would

tend to show the right of possession to the said

ground and said exception was allowed.

Fifth Exception.

The witness O. M. Powell, called and testifying on

behalf of the prosecution, was asked the following

question, on cross-examination.

Question (by Mr. SCHOFIELD).—"Did you do

any work on that ground or your company in 1903'?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that the said evidence tended

to show the right of possession of said ground and

exception was allowed.

Sixth Exception.

O. M. Powell, a witness called and testifying on

behalf of the prosecution, was asked the following

question on cross-examination

:

Question (by Mr. SCHOFIELD).—"How long

had you been working for that company?" (Refer-

ring to the Anvil Hydraulic and Drainage Company.)
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Assistant District Attorney REAGAN.—**I ob-

ject; it is incompetent and inunaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that such evidence tended to

show the knowledge of the witness of the possession

and right of possession to the ground where the al-

leged assault took place and said exception was al-

lowed.

Seventh Exception.

O. M. Powell, a witness sworn and testifying on

behalf of the prosecution was asked the following

question on cross-examination:

Question (by Mr. SCHOFIELD).—"You know

that your brother offered to buy this ground from

Mr. Hickey, did you not?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To wliich ruling of the Court the defendant ex-

cepted on the ground that such evidence tended to

show the right of possesion to the said property, and

said exception was allowed.
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Eighth Exception.

The defendant, while on the witness-stand in his

own behalf, testified on direct examination that the

alleged assanlt took place on placer mining claim

Number 16 Below, on Dry creek, and identified a

paper which was handed to him as his location no-

tice for said claim Number 16 Below, on Dry creek,

and said paper was marked for identification De-

fendant's Exliibit "A," and thereafter said location

notice was offered in evidence by the defendant, to

which offer the assistant district attorney objected

on the ground that the same was incompetent and im-

material to the issue being tried, and the said ob-

jection was sustained by the Court, to which ruling

of the Court the defendant excepted, and exception

was allowed.

The said location notice offered in evidence is as

follows, to wit

:

''January 1st, 1902.

Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim

20 acres of land for placer mining purposes, to-

gether with water rights, rights of way and all other

rights pertaining thereto, to wit: Commencing the

initial stake on which a copy of this notice is posted,

thence running 330 ft. northerly to stake No. 1;

thence 1320 ft. westerly to stake No. 2 ; thence 330



The United States of America. 55

ft. southerly to stake No. 3 (lower center stake)
;

thence 330 ft. southerly to stake No. 4; thence 1320

ft. easterly to stake No. 5; thence 330 ft. northerly

to initial stake or place of beginning.

This claim is situated on Dry creek at mouth of

Bourbon and is No. 16 Below Discovery on Dry

creek.

Located Jan. 1st, 1902, by

EDWARD J. HICKEY.

Witness: CHARLES QUINN."

[Endorsements]: "13,781. Location. At the re-

quest of E. J. Hickey. Filed for record 12 :01 P. M.

this 2d day of Jan., 1902, and recorded in book 99 of

289. T. M. Reed. By E. Withard, Deputy."

"U. S. vs. Hickey, Defts. Ex. ''A" for Identifica-

tion. Oct. 14, '05. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Oct. 14, 1905. Jno. H. Dunn, Clerk. No. 434—

Crim."

Ninth Exception.

The defendant, while on the witness-stand as a wit-

ness in his own behalf was asked the following ques-

tion, to wit

:

Question (by Mr. MILROY).—"When did you

build the cabin on Number 16 Below on Dry creek?"

Assistant District Attorney REAGAN.—"I ob^
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ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—*' Objection sustained."

To which ruling of the Court defendant excepted

on the ground that the evidence would tend to show

the defendant's possession and right of possession

to the ground where the alleged assault took place,

and exception was allowed.

Tenth Exception.

The defendant requested the Court to give the fol-

lowing instruction to the jury, to wit

:

*'You are instructed that within the crime of as-

sault with a dangerous weapon is implied the lesser

offenses of assault and battery and simple assault.

In this case I instruct jou that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you, beyond a reasonable

doubt, that the defendant is guilty of either of said

lesser offenses.
'

'

And further requested the Court to read to the

jury the statute defining the said offenses.

The Court refused to give the said requested in-

structions, to which refusal the defendant excepted,

and exception was allowed.

Eleventh Exception.

The defendant requested the Court in writing to

submit four verdicts to the jury, the said request

being as follows, to wit

:
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' * The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one of

guilty of assault and battery, and one guilty of as-

sault."

Which said request was refused by the Court, to

which refusal the defendant excepted, and exception

was allowed.

Twelfth Exception.

In the charge to the jury, the Court gave the fol-

lowing instruction, to wit

:

''If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Pow-

ell with his hand, and that the said Powell struck

defendant with his hand or fist, and thereupon the

defendant in turn assaulted E. E. Powell in the man-

ner and mth the weapon charged in the indictment,

I say to you, that such a resistance by E. E. Pow-

ell, if there was such, would not warrant the defend-

ant to assault the said E. E. Powell with a danger-

ous weapon, and you should find the defendant

guilty, provided you further find the use of a revol-

ver under such circumstances to be a dangerous wea-

pon."

To which instruction the defendant excepted, for

the reason that the same is contrary to law where the

defense of life, limb or property is in question, and

exception w^as allowed.
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Thirteenth Exception.

The Court, in charging the jury, gave the following

instruction, to wit

:

*'The question of title, gentlemen, has nothing to

do with this case. If the ground was the defend-

ant's own ground, and the Powells were in fact

trespassers, the law of Alaska provides a lawful way

to obtain possession of property wrongfully held by

another, therefore, if you find that the assault was

committed as charged, you will give no heed what-

ever as to the question as to who owned the ground."

To which instruction the defendant excepted on the

ground that the said instruction is contrary to law,

and excex^tion was allowed.

Fourteenth Exception.

That during the trial of the said cause the defend-

ant offered to prove in his evidence in chief, by the

witness, A. Hines, as follows

:

"Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two differ-

ent occasions admitted the title and possession of

defendant to the mining claim whereon dispute took

place, and offered to purchase said claim from de-

fendant.
'

'

Which offer was objected to by Assistant Dis-

trict Attorney Eeagan, and the objection was sus-

tained by the Court. To which ruling the defendant

excepted, and exception was allowed.
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And now, in furtherance of justice and that right

may be done, the defendant presents the foregoing

as his bill of exceptions in this case, and prays that

the same may be settled and allowed, signed and cer-

tified by the Judge as provided by law.

R. B. MILROY,

GEO. D. SCHOFIELD,
Attorneys for Defendant.

And now, in furtherance of justice and that right

may be done in the premises, the defendant having

tendered and presented within the time allowed by

law the foregoing as his bill of exceptions in this

cause to the action of the court, prays that the same

may be settled and allowed, and signed and sealed

by the court, and made a part of the record, and the

same is accordingly done this 20th day of November,

1905.

ALFRED S. MOORE,

Judge of the District Court of the District of Alaska,

2d Division.

[Endorsed] : No. 434—Crim. In the United

States District Court, District of Alaska, Second

Division. The United States of America, Plaintiff,

vs. E. J. Hickey, Defendant. Bill of Exceptions.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Nov. 20, 1905.

Jno. H. Dunn, Clerk. By , Deputy. L.
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In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Assignment of Errors.

Comes now the defendant, the plaintiff in error,

and files the -following assignment of errors upon

which he will rely in his prosecution of the writ of

error in the above-entitled cause

:

I.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Pow-

ell, on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attempted to buy this ground from Mr.

Hickey last fall r'

Assistant District Attorney REAGAN.—"I ob-

ject."

The COURT.—"Objection sustained."
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To which ruling of the Court the defendant ex-

cepted, on the ground that the answer of the witness

would show whether or not he knew that the defend-

ant claimed the ground where and over which the

alleged assault took place and the possession thereof

and had admitted by said proposal to purchase the

defendant's riglit thereto, w^hich exception was al-

lowed.

II.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Pow^ell,

on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attemjDted to buy this ground from Mr.

Hickey this spring?"

Assistant District Attorney REAGAN.—"I ob-

ject."

The COURT.—' ' Objection sustained.
'

'

To which ruling of the Court defendant excepted,

on the ground that the answer of the witness would

show whether or not the w^itness had knowledge of

the defendant's right to and the possession of the

ground on which and over which the alleged assault

took place, and whether the witness had admitted de-

fendant's right and possession thereto, and excep-

tion was allowed.
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III.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Powell,

on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—"You knew

you were a trespasser on the ground ? '

'

Assistant District Attorney REAGAN.—"I ob-

ject; it don't make any difference if he was a tres-

passer.
'

'

The COURT.—"Objection sustained."

To which -ruling of the Court the defendant ex-

cepted on the ground that the answer of the witness

would show whether or not he knew that he was

wrongfully on the ground where and over which the

alleged assault took place and whether the defendant

was justified in protecting the same, or attempting

to do so, as his own; which exception was allowed

by the Court.

lY.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to-

wit:

Question (by Mr. SCHOFIELD.—"What did this

company do in 1904?" (Referring to the Anvil Hy-
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draulic and Drainage Comj^any in connection with

the ground where the alleged assault took place.)

To which question the Government objected and

the objection was sustained by the Court. To which

ruling the defendant excepted on the ground that the

answer of the witness would tend to show the right

of possession of the said ground.

V.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to-

wit

:

Question (by Mr. SCHOFIELD).—"Did 3-ou do

any work on that ground or your company in 1903?"

(Referring to the ground where the alleged assault

took place.)

To which question the Government objected, which

objection was sustained by the Court. To which rul-

ing the defendant excepted on the ground that the

answer of the witness tended to show the right of

possession of the said ground.

VI.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness, O. M. Powell, on cross-examination, to wit

:
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Question.—"How long had you been working for

that company?" (Referring to the Anvil Hydraulic

and Drainage Company).

To which question the Government objected, and

the objection was sustained by the Court; to which

ruling the defendant excepted, on the ground that

the answer would tend to show the knowledge of the

witness of the possession and the right of possession

to the ground where the alleged assault took place.

VII.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to

wit:

Question.—"You knew that your brother offered

to buy this ground from Mr. Hickej^, did you not?"

(Referring to the ground on which the alleged assault

took place)

.

The Government objected to this question, and the

objection was sustained by the Court, to w^hich rul-

ing the defendant excepted on the ground that the

answer tended to show the right of possession to the

said property.
VIII.

The Court erred in sustaining the objection of the

Government to the defendant's location notice for

p]?.cer mining claim Number 16 Below on Dry creek.

1'he defendant, while on the witness-stand in his own

bthalf, on direct examination, testified that the al-
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leged assault took place on placer mining claim Num-

ber 16 Below on Dry creek, and identified a paper

which was handed to him by his counsel as his loca-

tion notice for said placer claim, and said paper was

marked for identification Defendant's Exhibit ''A,"

and thereafter said location notice was offered in evi-

dence by the defendant, to which offer the Govern-

ment objected, and the Court sustained the objection.

The said location notice is in words as follows, to wit

:

''January 1st, 1902.

"Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim 20

acres of land for placer mining purposes, together

with water rights, rights of way and all other rights

pertaining thereto, to wit: Commencing the initial

stake on which a copy of this notice is posted ; thence

running 330 ft. northerly to stake No. 1; thence

1,320 ft. westerly to stake No. 2 ; thence 330 ft. south-

erly to stake No. 3 (lower center stake) ; thence 330

ft. southerly to stake No. 4 ; thence 1,320 ft. easterly

to stake No. 5 ; thence 330 ft. northerly to initial stake

or place of beginning.

This claim is situated on Dry creek, at mouth of

Bourbon and is No. 16 Below Discovery on Dry

creek.

Located Jan. 1st, 1902, by
E. J. HICKEY.

Witness: CHARLES QUINN."
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(Endorsements): "13,781. Location. At request

of E. J. Hickey. Filed for record 12 :01 P. M. this

2d day of January, 1902, and recorded in book 99 of

298. T.M.Reed. By E. Whithard, Deputy.

U. S. vs. Hickey, Defts. Ex. "A," for identifi-

cation. Oct. 14, '05. Filed in the Office of the Clerk

of the Dist. Court of Alaska. Second Division, at

Nome, Oct. 14, 1905. Jno. H. Dunn, Clerk. No.

434—Crim."

IX.

The Court erred in sustaining the objection of the

Government to the following question asked the de-

fendant while on the witness-stand in his own behalf

on his examination in chief, to wit

:

Question.—"When did you build the cabin on Num-

ber 16 Below on Dry creek?"

To which question the Government objected and

the objection was sustained by the Court; to which

ruling the defendant excepted on the ground that

the answer would tend to show the defendant's pos-

session and right of possession to the ground where

the alleged assault took place.

X.

That the Couii erred in refusing to give to the

jury the followi]ig instruction requested by the de-

fendant, to wit

:

"You are instructed that within the crime of as-

sault with a d;Jingerous weapon is implied the lesser
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offenses of assault and battery and simple assault.

In this case I instruct you that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you, beyond a reasonable doubt,

that the defendant is guilty of either of said lesser

offenses.
'

'

XI.

The defendant requested the Court in writing to

submit four verdicts to the jury, the said request

being as follows, to wit

:

**The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one of guilty

of assault and battery, and one of guilty of assault."

Which said request was refused by the Court and

the said ruling of the Court is hereby assigned as er-

ror.

XII.

The Court erred in giving the following instruction

during the course of the charge to the jury, to wit

:

"If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Pow-

ell with his hand, and that the said Powell struck de-

fendant with his hand or fist, and thereupon the de-

fendant in turn assaulted E. E. Powell in the man-

ner and with the weapon charged in the indictment,

I say to you, that such a resistance by E. E. Powell,

if there was such, would not warrant the defendant

to assault the said E. E. Powell with a dangerous
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weapon, and you should find the defendant guilty,

provided j^ou further find the use of a revolver un-

der such circumstances to be a dangerous weapon."

The defendant excepted to the said instruction and

the whole thereof, on the ground that the same is

contrary to law where the defense of life, limb or

property is in question.

XIII.

The Court erred in giving the following instruc-

tion in the course of the charge to the jury, to wit

:

"The question of title, gentlemen, has nothing to

do with this case. If the ground was the defendant's

own ground, and the Powells were in fact trespassers,

the law of Alaska provides a lawful way to obtain

possession of property wrongfully held by another,

therefore, if you find that the assault was conmiitted

as charged, you will give no heed whatever as to the

question as to who owned the ground.

To which instruction the defendant excejpted, on

the ground that the same is contrary to law.

XIV.

That the Court erred in sustaining the objection

of the Government during the trial of the said cause,

to the following offer of evidence by the witness A.

Hines, a witness testifying on behalf of the defend-

ant, to wit

:
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** Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two different

occasions admitted the title and possession of defend-

ant to the mining claim whereon dispute took place

and offered to purchase said claim from defendant. '

'

Wherefore, the said E. J. Hickey, plaintiff* in er-

ror, prays that the judgment of the United States

District Court for the District of Alaska, Second

Division, be reversed and the said District Court be

directed to grant a new trial of the said cause.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Plaintiff in Error, Defendant in the

Lower Court.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Assignment of Errors. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Nov. 20, 1905. Jno. H.

Dunn, Clerk. By , Deputy. L.
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Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honoi'-

able, the Judge of the United States District

Court for the Second Division of the District of

Alaska, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between the

United States of America, plaintiff, and E. J. Hickey,

defendant, a manifest error hath happened, to the

great damage of the said E. J. Hickey, defendant, as

is said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the city of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place in Court on the 20th day of December, 1905,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what
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of right, and according to the laws and customs of the

United States, should be done.

Witness the Honorable MELVILLE W. PULLER,
Chief Justice of the Supreme Court of the United

States, this 20th day of November, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the Second Division of the District

of Alaska, on the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT.

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Lodged Copy Writ of Error.

Piled in the Office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Nov. 20, 1905.

Jno. H. Dunn, Clerk. By Deputy.
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In the United States Distriet Court for the District

of Alaska, Second Division.

THE UNITED STATES OF

AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Petition for Writ of Error and Supersedeas.

E. J. Hickey, defendant in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury,

and the judgment entered on the 8th day of Novem-

ber, 1905, comes now by R. B. Milroy and Geo. D.

Schofield, his attorneys, and petitions said Court for

an order allowing said defendant to prosecute a writ

of error to the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit, under and

according to the laws of the United States in that

behalf made and provided, and also that an order be

made fixing the amount of bond which the defendant

shall give and furnish upon said writ of error, and

that upon the giving of such bond all further pro-

ceedings in this Court be suspended and stayed un-

til the determination of said writ of error bv the



The United States of America. 73

United States Circuit Court of Appeals for the Ninth

Circuit.

And your petitioner will ever pray.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Defendant.

Let a writ of error in the above cause issue as

prayed for in the petition and the amount of the

bond on said writ of error be, and the same is hereby,

fixed at twenty-five hundred dollars.

Dated this 20th day of November, 1905.

ALFRED S. MOORE,
Judge.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M.HOYT,
U. S. District Attorney.

[Endorsed] : No. 434 Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defiendant. Petition for Writ of Error and

Supersedeas. Order. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 20, 1905. Jno. H. Dunn, Clerk. By
, Deputy. L. Recorded Vol. 4, Orders and

Judgments, p. 45.
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In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Bond on Writ of Error and Supersedeas.

Know all men by tliese presents, that we, E. J.

Hickey, as principal, and S. H. Stevens, E. E. Hill

and John J. Meyer, as sureties, are held and firmi}<

bound unto the United States of America, plaintift*

above named, in the sum of twenty-five hundred

($2,500) dollars, to be paid to the said the United

States of America, to which payment well and truly

to be made, we bind ourselves and each of us jointly

and severally, and our and each of our successors, rep-

resentatives and assigns, firmly by these presents.

Sealed with our seals and dated the 18th day of

November, 1905.

The condition of the above obligation is such that

whereas, the above-named defendant has sued out a

writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit, to reverse the judg-
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ment in the above-entitled cause by the United States

District Court for the District of Alaska, Second Di-

vision.

Now, therefore, the condition of this obligation is

such that if the above-named E. J. Hickey shall

prosecute said writ to effect and answer all costs and

damages, if he shall fail to make good his plea, and

in that event shall also render himself amenable and

in all respects abide and perform the orders and

judgments of the above-entitled court and of the

said Appellate Court, and render himself in execu-

tion in case the said judgment is not reversed, then

this obligation shall be void ; otherwise to remain in

full force and virtue.

E. J. HICKEY. [Seal]

S. H. STEVENS. [Seal]

E. E. HILL, [Seal]

JOHN J. MEYEE. [Seal]

In the presence of

:

GEO. D. SCHOFIELD,

R. B. MILROY,

Witnesses.

United States of America,

District of Alaska,—ss.

S. H. Stevens, E. E. Hill, and John Meyer, being

first duly sworn, each for himself, on oath deposes

and says

:
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That I am a resident of the District of Alaska;

that I am not a counselor or attorney at law, mar-

shal, clerk of any court, or other officer of any court

;

that I am worth the sum of twenty-five hundred

($2,500) dollars over and above all just debts and lia-

bilities and exclusive of property exempt from exe-

cution.

S. H. STEVENS.

E. E. HILL.

JOHN J. MEYER.

Subscribed and sworn to before me this 18th day

of November, 1905.

[Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska, Residing at Nome.

The foregoing bond and the sufficiency of the sure-

ties approved this 20th day of November, 1905.

ALFRED S. MOORE,
Judge of the District Court for the District of Alaska,

Second Division.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Bond on Writ of Error and

Supersedeas. Filed in the Office of the Clerk of the

Dist. Court of Alaska. Second Division, at Nome.

Nov. 20, 1905. Jno. H. Dunn, Clerk. By ,

Deputy. L. Crim. Bonds. No. 1, page 353.
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In the United States District Court in and for the

District of Alaska, Second Division.

UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Order Extending Time to File Record in Appellate Court.

This cause came on to a hearing before the Court

upon the application of defendant for an order en-

larging the time to file the record in San Francisco,

California, on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and it ap-

pearing to the Court that owing to the close season

of navigation and the delays in the transmission of

mails, that said record on appeal cannot be filed in

the Appellate Court within the time provided by law.

Now, therefore, in consideration of the premises,

and for further good cause shown, said application

is hereby granted.

In consideration whereof, it is hereby ordered that

the defendant and plaintiff in error have, and he is

hereby granted, until the 1st day of July, 1906, in

which to file his said record on appeal and docket the

said case in the said Circuit Court of Appeals at San
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Francisco, California, and to that extent and for that

purpose, time is hereby enlarged and extended to said

date.

It is further ordered that this original order be

transmitted to said Circuit Court of Appeals as a^

part of the record in this case, and the clerk of this

Court will transmit the said order accordingly.

Done in open court this 19th day of December,

1905, and ordered by the District Judge, who signed

the citation herein.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,—ss.

I, Jno. H. Dunn, clerk of said Court, do hereby

certify that the above and foregoing is the original

order enlarging and extending time in which to file

and docket the record herein at San Francisco, Cal-

ifornia, in the United States Circuit Court of Ap-

peals for the Ninth Circuit, and that the signature

appended thereto is the signature of the presiding

Judge of this court.

Witness my official signature and the seal of the

said court on this 3d day of March, 1906.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

By Angus McBride,

Deputy.
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[Endorsed] : No. 434—Crim. In the District

Court, Alaska, Second Division. United States vs.

E. J. Hickey. Order Extending Time to File Rec-

ord in Appellate Court. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 19, 1905. Jno. H. Dunn, Clerk. By

, Deputy. Recorded Vol. 4, Orders and Judg-

ments, p. 65.

UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Sec-

ond Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. Cause No. 434—Crim.

E. J. HICKEY,

Defendant.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will i^lease make up the record on appeal in

the above-entitled case, consisting of the following

records and files, to wit: The indictment, journal

entries of plea, trial, exhibits and verdict, motion

for new trial and order overruling same, judgment,

bill of exceptions, and order settling and allowing
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same, petition for writ of error and supersedeas, and

order allowing and fixing amount of bond, writ of

error, assignment of errors, bond on writ of error

and supersedeas, citation, and annex thereto the

charge of the Court to the jury as required by rule

62, subdivision 3 of the rules of this court, and your

certificate thereto.

E. B. MILROY,

Atty. for Defendant.

[Endorsed] : Cause No. 434. U. S. District Court,

District of Alaska, Second Division. The United

States of America, Plaintiff, vs. E. J. Hickey, De-

fendant. Praecipe. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Dec. 4, 1905. Jno. H. Dunn, Clerk. By

, Deputy. L.

In the District Court in and for the District of

Alaska, Second Division.

THE UNITED STATES OF
AJMERICA,

Plaintiff,

vs. No. 434—Criminal.

E. J. HICKEY,
Defendant.
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Clerk's Certicate to Transcript,

I, John H. Dunn, elerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 55 1/2, both

inclusive, is a true and exact transcript of the in-

dictment, court minutes during trial. Defendant's

Exhibit ''A," Instructions of the Court to the Jury,

Verdict, Motion for New Trial, Minute Order Over-

ruling Motion for New Trial, Sentence (minute Or-

der), Judgment, Minute Order Discharging Defend-

ant upon Bond on Appeal, Bill of Exceptions, As-

signment of Errors, Lodged Copy Writ of Error,

Petition for Writ of Error and Supersedeas and

Order Allowing Same, Bond on Writ of Error and

Supersedeas, Order Extending Time to File Record

in Appellate Court, Praecipe for Transcript on

Appeal, in the case of The United States of Amer-

ica, plaintiff, vs. E. J. Hickey, defendant. No. 434—

Criminal, this Court, and of the whole thereof as

appears from the records and files in my office at

Nome, Alaska; and further certify that the original

writ of error and the original citation in the above-

entitled cause are attached to this transcript.

Cost of transcript $14.60, paid by R. B. Milroy,

attorney for defendant.

In witness whereof, I have hereunto set my hand
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and affixed the seal of said court this 10th day of Jan-

uary, A. D. 1906.

[Seal] JNO. H. DUNN,
Clerk of the District Court of Alaska, Second Divi-

sion,

By Angus McBride,

Deputy Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honor-

able, the Judge of the United States District

Court for the Second Division of the District of

Alaska, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between The

United States of America, plaintiff, and E. J. Hickey,

defendant, a manifest error hath happened, to the

great damage of the said E. J. Hickey, defendant,

as is said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the justices of the United

States Circuit Court of Appeals for the Ninth Cir-



The United States of America. 83

cuit, in the city of San Francisco, in the State of Cal-

ifornia, together with this writ, so as to have the

same at the said place in court on the 20th day of

December, 1905, that the record and proceedings

aforesaid being inspected, the said Circuit Court of

Appeals may cause further to be done therein to

correct those errors what of right, and according to

the laws and customs of the United States, should be

done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 20th day of November, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the Second Division of the District

of Alaska, on the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant? . Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Nov. 20, 1905. Jno. H.

Dunn, Clerk. By , Deputy. L.
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Citation.

UNITED STATES OF A:MERICA—ss.

The President of the United States to The United

States of America and to H. M. Hoyt, United

States Attorney for the District of Alaska, Sec-

ond Division, Greeting:

You are hereby cited and admonished to he and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the city of

San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

a writ of error filed in the clerk's office of the United

States District Court for the District of Alaska, Sec-

ond Division, wherein E. J. Hickej^ is plaintiff in

error and you are defendant in error, to show cause,

if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and

speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 20th day of Novem-

ber, 1905, and of the independence of the United

States the one hundred and twenty-ninth.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.

[Seal] (Attest) : JNO. H. DUNN,
Clerk.
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Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

United States Attorne}'.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Citation. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Nov. 20, 1905. Jno. H. Dunn, Clerk.

By , Deputy, L.

[Endorsed]: No. 1346. United States Circuit*

Court of Appeals for the Ninth Circuit. E. J.

Hickey, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Transcript of Kecord.

Upon Writ of Error to the United States Disti-ict

Court for the District of Alaska, Second Division.

Filed June 27, 1906.

P. D. MONCKTON,
Clerk.




